
 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
--------------------------------------------------------------------------------------------------------------------- 
 
In Re:      Chapter 13 
      Bky. Case No. 02-90849 DDO  
David C. Engbard, 
      NOTICE OF HEARING AND MOTION FOR 
   Debtor.  RELIEF FROM THE AUTOMATIC STAY 
 
--------------------------------------------------------------------------------------------------------------------- 
 
TO: DEBTOR ABOVE-NAMED AND OTHER PARTIES IN INTEREST SPECIFIED
 IN LOCAL RULE 9013-3. 
 
 

1. Green Tree Servicing, LLC, formerly known as Conseco Finance Corp., 

formerly known as Green Tree Financial Corp. ("Green Tree"), by its undersigned 

attorney, moves the Court for the relief requested below and gives notice of hearing 

herewith. 

2. The Court will hear Green Tree=s motion at 9:30 a.m. on October 13, 

2004, or as soon thereafter as counsel can be heard, in Courtroom No. 228A of the 

United States Bankruptcy Court, U.S. Courthouse, 316 North Robert Street, St. Paul, 

Minnesota, 55101.  

3. Any response to this motion must be filed and delivered not later than 

October 7, 2004, which is three days before the time set for the hearing (excluding 

Saturdays, Sundays and holidays), or filed and served by mail not later than October 1, 

2004, which is seven days before the time set for the hearing (excluding Saturdays, 

Sundays and holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS 

TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 
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4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. Sections 

157 and 1334, Bankruptcy Rule 5005, and Local Rule 1070-1.  This is a core 

proceeding.  On April 11, 2002, the petition commencing this Chapter 13 case was filed 

by the Debtor. This case is now pending in this Court. 

5. This motion arises under 11 U.S.C. '362(d) and Bankruptcy Rule 4001.  

This motion is filed under Bankruptcy Rule 9014 and Local Rules 9013-1 and 9013-2.  

Green Tree requests that it be granted relief from the automatic stay of 11 U.S.C. 

Section 362(a) to permit it to foreclose a certain mortgage held by it.  

6. On July 15, 1995, Debtor executed and delivered to Cross Windows and 

Siding a home improvement retail installment contract and security agreement in the 

original principal amount of $16,500.00.  The installment contract requires the payment 

of monthly installments of principal and interest of $214.22.  A copy of this installment 

contract is attached hereto as Exhibit A. 

7. On July 15, 1995, Debtor and Katherine A. Engbard executed and 

delivered to Cross Windows and Siding a mortgage to secure the payment of the 

installment contract on the following described real property in Steele County, 

Minnesota:  

Lot 3, Block 1, Peterson’s First Addition.  
 
Said mortgage was filed for record November 9, 1995, as Document No. 249917 in the 

office of the County Recorder of Steele County, Minnesota.  A copy of this mortgage is 

attached hereto as Exhibit B. 
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8. The mortgage was thereafter assigned to Green Tree by assignment 

dated October 17, 1995, recorded November 9, 1995, as Document No. 249918.  A 

copy of this assignment of mortgage is attached hereto as Exhibit C. 

9. The Debtor’s Chapter 13 plan provides that the Debtor will make monthly 

payments to Green Tree of all post-petition amounts due under the installment contract 

and mortgage, beginning with the payment due on April 20, 2002.  Debtor has made the 

post-petition payments for the months of April, 2002, through May, 2004, but has failed 

to make the post-petition payments for the months of June, 2004, and thereafter.  

Debtor’s failure to make these monthly payments constitutes a material default under 

the plan.  The total amount of the post-petition payments in default, as of October 13, 

2004, is $719.70, in addition to the legal fees and costs incurred by the attorneys for 

Green Tree in pursuing this motion. 

10. There is due and owing under the installment contract and mortgage, as of 

October 13, 2004, an unpaid principal balance of $14,467.95 and accrued interest of 

$854.10, for a total due of $15,322.05, in addition to the legal fees and costs incurred by 

the attorneys for Green Tree in pursuing this motion.  In addition, according to the 

claims filed in this bankruptcy, there is a first mortgage against the property which is 

held by Countrywide Home Loans and which has an approximate balance due of 

$31,915.19.  

11. According to Debtor’s bankruptcy schedules, the fair market value of the 

subject property is $109,000.00.  

12. Debtor has made no offer of adequate protection under 11 U.S.C. '361.  
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13. Pursuant to Local Rule 9013-2, Green Tree gives notice that it may, if 

necessary, call Tina Howell, Bankruptcy Specialist, Green Tree Servicing, LLC, 7360 

Kyrene Road, Tempe, Arizona, 85283, to testify regarding the indebtedness and 

collateral value.   

14. A separate memorandum of facts and law is submitted with this motion as 

required by Local Rule 9013-2.  

WHEREFORE, Green Tree, by its undersigned attorney, moves the Court for an 

order pursuant to 11 U.S.C. Section 362(d) modifying the automatic stay to permit 

Green Tree to foreclose that certain above described mortgage held by it and for such 

other and further relief as the Court deems just and equitable. 

DATED:  September 24, 2004.  
 
 

MURNANE, CONLIN, WHITE & BRANDT  
PROFESSIONAL ASSOCIATION 

 Attorneys for Movant 
 
 

By /e/ Ricardo Figueroa    
          RICARDO FIGUEROA (#0282224)  

     444 Cedar Street, Suite 1800 
    St. Paul, Minnesota  55101 

     Telephone (651) 227-9411 
 

















 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
--------------------------------------------------------------------------------------------------------------------- 
 
In Re:       Chapter 13 
       Bky. Case No. 02-90849 DDO  
David C. Engbard, 
       MEMORANDUM OF FACTS AND LAW 
   Debtor. 
 
--------------------------------------------------------------------------------------------------------------------- 
 

Green Tree Servicing, LLC, formerly known as Conseco Finance Corp., formerly 

known as Green Tree Financial Corp. ("Green Tree”), by its undersigned attorney, 

submits this Memorandum of Facts and Law in support of its motion for relief from the 

automatic stay under 11 U.S.C. '362(d).  

 FACTS 

Debtor commenced this Chapter 13 case on April 11, 2002.  Green Tree holds a 

valid, duly recorded mortgage on real property owned by Debtor.  Debtor has materially 

defaulted under his Chapter 13 plan by failing to make the post-petition payments for 

the months of June, 2004, and thereafter.  The total amount of the post-petition 

payments in default, as of October 13, 2004, is $719.70.  The total amount due and 

owing under the installment contract and mortgage, as of October 13, 2004, is 

$15,322.05.  There is also a first mortgage against the property which has an 

approximate balance due of $31,915.19.  The fair market value of the subject property 

is $109,000.00.  
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Green Tree seeks relief from the automatic stay under 11 U.S.C. '362(d) which 

provides in pertinent part as follows:   

On request of a party in interest and after notice and a hearing, the 
court shall grant relief from the stay provided under subsection (a) of this 
section, such as by terminating, annulling, modifying, or conditioning such 
stay - 

 
(1) for cause, including the lack of adequate protection of an interest in 

property of such party in interest. 
 
11 U.S.C. '362(d) (West 1991).  A party requesting relief from the automatic stay in a 

Chapter 13 case must demonstrate that the following elements are present: 

(1) the existence of the underlying debt and the lien (including proper 

perfection or recordation); and 

(2) the existence of "cause" under Section 362(d)(1) for stay relief, including 

lack of adequate protection. 

11 U.S.C. '362(d).  See First Federal Savings and Loan Association of Minneapolis v. 

Whitebread (In re Whitebread), 18 B.R. 192 (Bkrtcy. D. Minn. 1982).  See generally In 

re Ocasio, 97 B.R. 825 (Bkrtcy. E.D. Pa. 1989); In re Greiman, 45 B.R. 574 (Bkrtcy. 

Iowa 1984).  The party moving for stay relief has the burden of proof on the issues of 

the amount of debt and the validity of the underlying lien, as well as the fact that there 

has been a material default under the Chapter 13 plan.  11 U.S.C. '362(g)(1).  The 

debtor or other party responding to the motion for stay relief has the burden of proof on 

the issues of lack of cause and the existence of adequate protection.  11 U.S.C. 

'362(g)(2). 
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 The Debtor in this case has materially defaulted under his Chapter 13 plan by 

failing to make the post-petition payments required under the plan for four months.  

Such material default under the plan constitutes "cause" within the meaning of 

'362(d)(1).  Whitebread, 18 B.R. at 193 (debtors failed to maintain their mortgage 

payments due after filing). 

Green Tree respectfully requests this Court to enter an order pursuant to 11 

U.S.C. '362(d) granting Green Tree relief from the automatic stay so that Green Tree 

may foreclose the subject mortgage held by it.  

Dated:  September 24, 2004.  

Respectfully submitted,  
 

MURNANE, CONLIN, WHITE & BRANDT  
PROFESSIONAL ASSOCIATION 

 Attorneys for Movant 
 
 

By /e/ Ricardo Figueroa    
          RICARDO FIGUEROA (#0282224) 

     444 Cedar Street, Suite 1800 
    St. Paul, Minnesota  55101 
    Telephone (651) 227-9411 
 



 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
--------------------------------------------------------------------------------------------------------------------- 
 
In Re:       Chapter 13 
       Bky. Case No. 02-90849 DDO  
David C. Engbard, 
       UNSWORN DECLARATION FOR 
   Debtor.   PROOF OF SERVICE 
 
--------------------------------------------------------------------------------------------------------------------- 
 

Renee A. Andreotti, employed by Murnane, Conlin, White & Brandt Professional 
Association, attorneys licensed to practice law in this Court, with the office address of 
444 Cedar Street, Suite 1800, St. Paul, Minnesota, 55101, declare that on September 
24, 2004, I served the annexed Notice of Hearing and Motion for Relief from the 
Automatic Stay, Memorandum of Facts and Law, and proposed Order on each of the 
parties named below by mailing to each of them copies thereof by enclosing same in an 
envelope with first class mail postage prepaid and depositing same in the post office at 
St. Paul, Minnesota, addressed to each of them as follows: 

 
DAVID C ENGBARD 
503 WEST CENTRAL AVENUE 
MEDFORD MN  55049 

IAN TRAQUAIR BALL 
12 SOUTH SIXTH STREET 
SUITE 326 
MINNEAPOLIS MN  55402 
 

JASMINE Z KELLER TRUSTEE 
12 SOUTH SIXTH STREET 
SUITE 310 
MINNEAPOLIS MN  55402 

UNITED STATES TRUSTEE 
1015 US COURTHOUSE   
300 SOUTH FOURTH STREET 
MINNEAPOLIS MN  55415  
 

COUNTRYWIDE HOME LOANS 
7105 CORPORATE DRIVE  
PTX B-209 
PLANO TX  75024-1319 

KARY R KUMP 
FARLEY & KUMP LLP 
PO BOX 2480 
VENTURA CA  93002-2480 

 
And I declare, under penalty of perjury, that the foregoing is true and correct. 
 
 
Dated:  September 24, 2004  Signed /e/ Renee A. Andreotti    
       Renee A. Andreotti 



 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 THIRD DIVISION 
 
--------------------------------------------------------------------------------------------------------------------- 
 
In Re:       Chapter 13 
       Bky. Case No. 02-90849 DDO  
David C. Engbard, 
       ORDER     
   Debtor.  
 
--------------------------------------------------------------------------------------------------------------------- 
 
 

The motion of Green Tree Servicing, LLC, formerly known as Conseco Finance 

Corp., formerly known as Green Tree Financial Corp., for an Order for relief from the 

automatic stay came on for hearing before the undersigned, one of the Judges of the 

above named Court, on October 13, 2004.  Ricardo Figueroa, Esq., appeared for and 

on behalf of the moving party herein.  Other appearances were duly noted.  

 Based on the arguments of counsel, all the files, records, and proceedings 

herein, the Court's being advised in the premises, and the Court's findings of fact and 

conclusions of law, if any, having been stated orally and read in open court following the 

close of evidence,  

 IT IS HEREBY ORDERED: 

The automatic stay in the above-referenced matter is hereby modified to permit 

Green Tree Servicing, LLC, formerly known as Conseco Finance Corp., formerly known 

as Green Tree Financial Corp., its successors or assigns in interest, to foreclose any 

and all interests it has in the Debtors’ real property located in Steele County, Minnesota, 

and legally described as follows: 



Lot 3, Block 1, Peterson’s First Addition. 
 
Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is 

effective immediately. 

DATED:  October           , 2004.  

BY THE COURT: 

 

         
THE HONORABLE DENNIS D. O’BRIEN 
JUDGE OF UNITED STATES BANKRUPTCY COURT 

 


